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Open Access Law Journals in South Africa –
feasibility and advisability thereof.
Presented at
The 10th International "Law via the Internet"
Conference
Durban, 26 - 27 November 2009
Shirley Gilmore
shirley.gilmore@up.ac.za
O R Tambo Law Library
University of Pretoria
Introduction
The 2002 Budapest Open Access Initiative describes
Open Access to scholarly research as “free availability
on the public internet”.
Although there are many law journals and newsletters
published in South Africa in this paper I refer
specifically to the academic law journals only. This
presentation will put forward an argument for the open
access of these journals. This proposal should really
be put to the editors of the law journals. However, I am
grateful to have this platform to put forward the idea
and thank you for being here.
Imagine a situation where every prosecutor, every
magistrate, every candidate attorney, every attorney
and advocate and all the legal advisors in SA and
anyone else with an interest, could go to one free
internet site and do a search for South African
academic law journal articles on a legal topic, get a list
of references and then be able to go to and read the
full text of those articles. How many of these people in
the legal profession have access to the journals now? I
believe it is a small minority only. Are authors content
with such a small and mostly elite audience?
Open Access to all of our law journals is surely the
ideal situation that we must try to achieve for the South
African legal profession, both authors and readers.
Open access will enable many more people to read
the articles, apply the authors’ ideas to their own work

and cite the articles. And it is possible because South
Africa is in a unique position because we have only
about twenty-six academic law journals. Something
special and unusual can be done here if we can get all
the editors and authors to see the benefits and get
them all working to achieve this goal. (This is a tall
order I know.)
At this stage the journals are only available to those
wealthy enough to afford them or to those working in
academic institutions. For the rest of the legal
profession they are simply not available. Access
depends on your ability to pay. What a waste of
scholarship. Do authors really wish for this situation to
continue? Given the choice I am certain they would opt
for greater access.
Commercial Publishers of law journals played a
valuable role in the past but today it can be said that
they place limitations and restrictions on the journal,
not only with regard to accessibility, but also with
regard to space and time. Publication in an open
access journal is quicker and theoretically there is no
restriction on the number of pages. Prof Francois
Venter, editor of the South African open access journal
PER comments “advantages include directness
of control over the end-product (no middle-agents, e.g
publishing houses), hardly any limitations on volume,
global exposure and speed of publication.” (Pers
comm)
If all the South African academic law journals could be
published free online by the institutions to which they
are attached instead of by the publishers, we could
have a situation where all the journals could be read
by anyone in South Africa or overseas. It should be
mentioned here that the journals could also be
published by open access publishers who would then
host the journal for a fee. It would be required to
compare the costs of own publishing as opposed to
using an open access publisher.
This is not a criticism of law journals at all. I am not
advocating they change in any substantial way. This is
a recommendation that they change their accessibility
so as to broaden their readership. There need be no
change in quality, reputation or contents. In South
Africa it is very unlikely that the academic journals are
financially very rewarding to the publishers. Having
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seen some of the subscriptions figures it is clear to me
that this is not something publishers make much
money from. I suspect it will not be a great loss to
them.
Is this a revolutionary change? The revolution I am
suggesting is to move away from commercial
publishers in order to be able to offer the journal as an
open access journal free of charge. But it stops there.
There is no suggestion of any change to the journals
themselves. I believe that these peer-reviewed
academic journals have gone through years of
thoughtful development and the scholarship contained
therein is of a high standard. The change suggested is
simply to make them freely available to anyone who
could use the valuable guidance they provide.
Access ends when your subscription ends. With
the commercially published online journals you only
have access as long as the subscription lasts. If you
end the subscription you lose all access, unlike the
paper format where you always have what you have
already purchased. This is another reason for our law
schools to consider open access to all users. From the
list below you can see that most of our academic
journals emanate from law schools, but are published
commercially. It is proposed that the law schools take
on the publishing of their own journals and ensure that
the journals are then available free of charge at all
times to anyone.
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As far as I am informed, in general the publishers hold
copyright and receive the charges collected by
DALRO. In effect the universities pay for the research
and then must again pay large copyright fees to use
the published results of that same research, for their
own students. Universities, in fact, bear the costs of:
research; scholarly writing; editorial work; library
subscriptions and copyright fees. This is a heavy
burden.
Authors need to receive acknowledgement for their
work and ideas, and that does not change with open
access. I doubt that the author of a law journal article
expects to receive payment from someone using the
article for their work or for study purposes. Open
Access authors tend to go for Creative Commons
licences to protect the intellectual property rights of
their work.
Current availability. At this stage almost all the South
African law journals are published in paper format and
one obtains the material by means of subscriptions
from the publishers. Some titles are also available
online from the publishers. Many titles are also
contained in the full-text commercial databases SA
ePublications from Sabinet, and HeinOnline.
See table below:

Copyright issues. At this stage authors assign
copyright to the publishers. They in turn contract
DALRO to collect the copyright charges from
institutions such as the universities. These charges
cost universities large sums of money. This is despite
the fact that the users of the material (mostly students)
are using only one copy each for study purposes. Our
Copyright Act 98 of 1978, states:
Section 12. General exceptions from protection of
literary and musical works
(1) Copyright shall not be infringed by any fair dealing
with a literary or musical work(a) for the purposes of research or private study by, or
the personal or private use of, the person using the
work;
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Full-text found in
HeinOnline

Accredit-ed with DoE
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Full-text found in
SAePublications
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Institution

Acta Juridica
Acta Criminologica

University of Cape Town
Criminological Society of
South Africa
University of Pretoria

Juta
-

√
√

√

√
√

Juta

√

√

√

Faculty of Law, University of
the Witwatersrand
UNISA
University of Pretoria

Juta

√

√

√

UNISA
PULP

√

not
new

UNISA

UNISA

√

√

University of Pretoria
UNISA

Butterworths
UNISA

√

√
√

University of the
Witwatersrand
University of the Free State

Juta
UFS

√

not

University of the Free State

UFS

√

√

University of the Western
Cape
Nelson Mandela Metropolitan
University
University of the North West

Butterworths

√

√

NMMU

√

√

UNW

√

Student Law Societies of the
Universities of Cape Town
and Stellenbosch
University of Cape Town

UCT &
Stellenbosch

University of Kwazulu Natal

UKZN

University of the
Witwatersrand

Juta

√

√

√

UNISA

Juta
Juta

√
√

√
√

√
√

Publisher

Journal title

African Human Rights Law
Journal
Annual Survey of South
African Law
Codicillus
Constitutional Court Review
(new from PULP)
CILSA – Comparative and
International Law Journal of
South Africa
De Jure
Fundamina – a Journal of
Legal History
Industrial Law Journal
Journal of Estate Planning
Law
Journal of Juridical Science
(Tydskrif vir
Regswetenskap)
Law, Democracy and
Development
Obiter
Potchefstroom Electronic
Law Journal
Responsa Meridiana

South African Journal of
Criminal Justice
South African Journal of
Environmental Law & Policy
South African Journal on
Human Rights
South African Law Journal
South African Mercantile
Law Journal

Juta

√

√

√

√
not

√

√

√
√
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Institution

South African Public Law –
SA Publiekreg
South African Yearbook of
International Law
Speculum Juris
Stellenbosch Law Review –
Stellenbosse Regstydskrif
Tydskrif vir die SuidAfrikaanse Reg – Journal of
South African Law
Tydskrif vir Hedendaagse
Romeinse-Hollandse Reg –
Journal for Contemporary
Roman Dutch Law

Verloren van Themaat Centre,
UNISA
Verloren van Themaat Centre,
UNISA
University of Fort Hare
University of Stellenbosch

UNISA

√

√

UNISA

√

√

Butterworths
Juta

√

√

√
√

University of Johannesburg

Juta

√

√

√

Society Hugo de Groot,
Pretoria

Butterworths

Publisher

Journal title

Funders - there is a trend worldwide that funders are
requiring free access to the journal articles that they
fund because they believe that this way they can
maximise the dissemination of the research they fund.
They believe also that this “brings benefits both to the
research community and to society at large” (Report p
6). The report goes on to say “that open access
publishing accompanied by the need to pay publication
fees, is a significant and growing development”
(Report p7). The Wellcome Trust, the Max Planck
Society in Germany and the University of California,
Berkeley have all made funds available specifically for
this purpose. Although grants and funding are not that
important in legal research, it is noteworthy that this
type of support serves to promote the Open Access
movement.
Costs of publishing. There are those in the open
access movement who believe that the universities
need to create budgets to fund open access publishing
and this is indeed happening in places. In South Africa
the academic institutions receive fees from the DoE
for each paper published in a journal that is listed with
the accredited journals. As can be seen from the table
above the majority of the the academic law journals

√

are indeed accredited. It seems quite possible that a
portion of the DoE subsidies could be used to pay for
the open access publication.
It is still possible for open access journals to have a
print version for subscription and therefore receive
revenue for the journal. Some users still prefer to have
their own physical copy. However, in terms of costs,
the change will be from a revenue source, the
subscription fees, to pay for the publication to a
situation where the author (or the institution) will pay
for the open access publication.
Possible paths by which Open Access can be
achieved:
1. Institutions (Universities and Societies) and the
Editors of the journals go the path of paying the
publisher for the publication so that it can be made
available free of charge to all.
2. The Institutions decide to withdraw from the
traditional publishers and do their own in-house
publishing. An example of a successful free online
journal is PER – Potchefstroom Electronic Journal:
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Searching across all the titles.
Assuming that the journals are all open access it would
be recommended that one then requires a platform
from which they may be searched together. This would
be the key to the success of the exercise. As such the
articles are then easy to find and use. Suggestions
include:

1. DOAJ – the Directory of Open Access
Journals. DOAJ received the SPARC award
in 2009 for outstanding achievements in
Scholarly Communications. The journals are
all available free of charge and can be
searched together.
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2. SAFLII – could be used to host all the open
access law journals of SA. They are already
hosting the 2 open access journals: PER and
the Constitutional Court Review. SAFLII will
not charge for this, they are already a wellknown organization internationally and they
have a good reputation. It may be suggested
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that SAFLII could look at including online
usage data as well as citation information to
this material.
This is what AustLII have done with a long list
of Australian law journals:
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3. Another alternative is to create a platform
specifically for the South African free online
law journals. This would be very attractive to
local users as it would be a one-stop shop.
However with SAFLII already providing such a
service it would seem unnecessary.
4. Bepress and SSRN. Berkeley Electronic
Press and the Legal Scholarship Network of
SSRN are commercial repositories from the
US. In these the authors must upload their
own articles. Users can download some of the
material for free. To me their usefulness lies in
the fact that one can go to them for specific
known references. They do not seem suitable
as a platform for a database of open access
law journals in South Africa.
The issue of discoverability is vital and the agreed
approach is that the ideal is to have as many ways to
find a journal article as possible. It may be advisable
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therefore to go for a combination of the above. The
journals must be findable. The existence and use of
this proposed future website, which would hold all of
the SA law journals, could be made known to the legal
profession by means of the journals themselves. The
use of this database can be taught at the law schools
through the law library orientation courses. In a short
time it could be widely known and used.
Developing countries. It is extremely expensive and
beyond the reach of many libraries in developing
countries to have access to the legal literature of the
world. Open Access to law in general will break down
these barriers for developing nations.
It is worth mentioning that Nigeria has one open
access journal (that I know of), for which they deserve
praise. The Centre for African Legal Studies (CALS)
has an Open Access to Nigerian Law project. See
below:
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What are the disadvantages of Open Access? In a
personnel communication with Prof Venter the editor of
PER he mentioned that the disadvantages for them have
been the “limited possibility of generating income from the
publication”, and also “the scholarly community is slow in
recognizing that open access journals are, if properly
managed, of exactly the same standard and authority as
that of conventional journals published in the old-fashioned
manner”. With regard to the income question, clearly it
would be useful to have fees to cover the publication. But
one must ask if scholars write articles in order to obtain an
income or do they write so that their ideas may be widely
read? It is doubtful that these journals make much money.
Is it not then more important to concentrate on making the
publications as widely, freely and openly available as
possible? With regard to the recognition question the law
journals that I would like to see change to open access
already have established reputations. This should therefore
not be an issue. Besides this there are internationally now
so many prestigious journals that are open access, that this
issue will resolve itself. Prestigious journals that are open
access and have high ISI impact factors that I can mention
are Yale Law Journal; New York University Law Review;
Minnesota Law Review; Harvard Law Review; Georgetown
Law Journal and there are many others.
Opportunity. Unlike any other academic field in South
Africa there is an opportunity to do something really
worthwhile with the academic law journals. Although
academics and practitioners do publish in overseas journals
there is within the South African Law journals a valuable
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and potentially very useful body of knowledge that can be
shared with all who might benefit from it. We have a
relatively small number of titles that are mostly under the
control of the Law Faculties and it is quite feasible that
these journals can be converted to open access with the
resulting enormous benefits to the legal profession in South
Africa.
Responsibility of legal scholars and institutions?
Danner speaks of improving access to legal information and
that legal scholars and institutions have a responsibility to
ensure that this is done (Danner p.1). This point deserves
emphasis because it is very relevant. In Danner’s article he
refers to Michael Carroll who “arguing for the importance of
open access to legal scholarship as well as the documents
produced by courts, legislatures and other authorities,
Carroll writes: ' Access to law matters…access to legal
scholarship matters too’”.
They speak of a duty to
maximise the accessibility and impact of scholarship.
Carroll also claims that for authors there is a “duty to make
his or her work available to the general (or, for the timebeing, Internet-accessible) public” (Carroll p.756). Authors
should be looking at the importance of publishing their
articles in such a way that anyone who could benefit from
the use of the article in their work should be able to access
it without difficulty. The fact that the internet has made this
possible has brought with it a responsibility to use the
potential that is there to vastly improve access. Danner
stresses the point that the “access principle should be taken
seriously by all participants in the scholarly communications
process:” (Danner, p2)
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Institutional Repositories. The increasing use of these by
academic institutions will make access to articles easier in
future. However, I would still recommend that the journals
themselves become open access and become part of a
database such as that which SAFLII could offer. Everything
is then together and is very easy to search and use.
CERN’s SCOAP3 project
Peter Suber in his Welcome to the SPARC Open Access
Newsletter, issue #138 October 2, 2009 discusses the
redirection of funds from TA to OA journals. However, his
remarks regarding the “ambitious plan to convert all the
major TA Journals in particle physics to OA” caught my
attention. For indeed, this is exactly what our plan is,
namely, to convert all the major TA journals in law in SA to
OA. I quote from his newsletter:
“Redirection is also taking place on a large scale, primarily
through CERN's SCOAP3 project (Sponsoring Consortium
for Open Access Publishing in Particle Physics). SCOAP3
is an ambitious plan to convert all the major TA journals in
particle physics to OA, and redirect the money formerly
spent on reader-side subscription fees to author-side
publication fees. It's being worked out in a large-scale
negotiation with all the stakeholders, including publishers.
,http://www.scoap3.org/”
We are in good company.
Conclusion:
Quoting from the note by Josh Wilner on p2. “The open
access format of the McGill Journal of Law and Health
reflects the journal’s institutional commitment that highquality, peer-reviewed research is a public good that should
be available to all”. He goes on to say “As a publicly-funded
organization, we have a responsibility to ensure that new
advances in health research are available to those who
need it and can use it”. He reminds us also that in 2008
“the Harvard Law Faculty voted unanimously to make each
faculty member’s work available online for free”. Harvard
University has an Open Access fund called the Harvard
Open Access Publishing Equity (HOPE) which is used to
reimburse eligible authors for open access processing fees.
The case I would make is therefore that the editors and
those involved in publishing the South African academic law
journals make the change to open access of their journals
so that all may benefit from the legal scholarship contained
in the journal articles. Studies have shown the open access
improves the impact of a journal article.
I quote from the Montreal Declaration on Public Access to
Law of 2002: “Public legal information from all countries and
international institutions is part of the common heritage of
humanity. Maximising access to this information promotes
justice and the rule of law” (my emphasis).
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The open access publication of PER demonstrates that it is
feasible for South African Law journals. The enormous
benefits for both readers and authors, from the improved
access surely indicates that it is advisable. Many would
argue that it is, indeed, our responsibility to do just that.
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DOTTING THE i AND CROSSING THE t

Clues on How to Clear the Clutter
Mary Bruce

http://www.google.com/buzz
Apart from having a catchy handle, 2010 has been present
in our consciousness for some time, not least because of
the publicity preceding the FIFA World Cup. The year
certainly got off to an auspicious start with a blue moon on
New Year’s Eve and has so far held a number of pleasant
surprises. Viva 2010!
Of course upsides are balanced by downsides. Traffic
problems in Gauteng and the Western Cape are already
legendary: from my sheltered perspective anything more
than twenty minutes to travel from home to work is a
disaster. Traffic problems on the Internet are not as tangible
but are just as much a waste of time and annoying. While
bandwidth issues are being addressed and will receive a
major boost in the months ahead, especially now that the
1
EASSY cable has beached at Mtunzini , the clutter of
information traffic continually bombarding us requires
personal intervention.
I am one of the people who has chosen to expose myself to
a wide variety of information sources in order to have as big
a footprint as possible and then to use various filters to
reduce the flow to subject areas within my ambit and
interests. Some software tools have become indispensable,
with RSS feeds leading the pack. Twitter has surprised me
with its usefulness, now that I have had time to tweak it to
suit my needs.
As predicted, social networking has entrenched itself as the
web development of recent years and its impact is unlikely
to decline. Of course, and particularly from the perspective
of information management, the deluge of commentary
could easily be overwhelming. (Two pieces of trivia gleaned
from Twitter in the last three days : (i) social networking
traffic increased by 82% in a single year ; (ii) the average
age of social networkers is 37 years).
This column briefly reviews two products that claim to clear
the clutter.
In the tangle of posts and related comments, conversations
and references, following threads and identifying relevant

entries quickly became a problem. Google felt that its
experience in organising information could be useful in this
2
sphere and in early February launched Buzz . Buzz is
frequently described as Google’s answer to Twitter and
Facebook. I don’t think either of these services should be
looking over their shoulders at this stage. Facebook is
currently its own worst enemy. Twitter has established itself
and, due largely to accessibility issues (keep reading), is
unlikely to feel threatened ; Tweeters have had time to
adapt to the initial shock of condensing thoughts to phrases
of 140 characters or less which was the biggest hurdle.
Buzz doesn’t have the same size constraints but it does
require a Google Profile and it works inside Gmail. That is
why I don’t see it as a threat to other products. Not
everyone has access to Gmail as it is one of the services IT
administrators tend to have clamped down on. However, on
to the positives . . .
Buzz appears as an icon in one’s Gmail folders so
everything hereafter assumes that one has, and is
comfortably ensconced in, a Gmail account.
Next up, one needs a Google profile, new or used. This can
be limited to the minimal first and last names, or extended
to include a photo and lists of followers and The Followed.
As is now expected in Google products, a lot of effort has
been put into giving the user options.
Buzz automatically draws on one’s Gmail contacts and also
recommends people to follow based on those your friends
find interesting. Each initial post can be tagged for public or
private accessibility. Private posts are directed to new or
existing groups of people or even an individual. However,
comments added to existing posts do not allow one to
choose who will see them. Posts and comments can also
be submitted by email, logical as this service is aimed very
much at mobile users. As in Facebook, comments can be
annotated with “Like”, a potentially useful indicator and form
of peer review in the context of this column. Unlike Twitter,
Buzz allows for the inclusion of images and video clips. A
big advantage for those wanting to view the latter is that
they run instantly and don’t require another window or
application to open.
The feature that I really like, a bit cheeky as a current nonadopter, is the extended search facility. There are specific
parameters that allow one to search only Buzz posts within
Gmail ; content-specific posts (ie links, images, videos) ;
author of post ; and, interestingly, commenter.
David Pogue of NYT is always worth reading. My favourite
comment of the week is his “at the moment, it’s not so much
Google Buzz as Google “Huh?”s”. Reasons are to be found
3
in his article Buzzing, Tweeting and Carping . In brief, too
many features are currently in flux although the product,
unlike so many Google offerings, is not officially in beta.
Confusion abounds for those of us who are used to
Twitter’s chronological postings as adding comments
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pushes Buzzes back to the top of the pile. Pogue also
refers to the fact that Buzz tries to rank posts by what it
thinks will interest one, so some posts one wants to see
may be hidden and others from people one doesn’t follow
could appear because people who are followed found them
interesting.
When accessing Buzz from a mobile a whole range of
geographic factors kick in. For example, one will have
automatic access to other Buzzers in the immediate vicinity.
One potential use of geographic feeds is being able to read
reviews of restaurants in the area. That is not a big enough
incentive to get me into the service at this stage but I do
think it’s too early to write off the product. Google is rightly
famous for learning from its users.
The feedback from most people I follow on Twitter is that
the service is severely handicapped by being restricted to
Gmail contacts. My verdict : the buzz would currently
appear to be a whispered hum.
Readability
http://lab.arc90.com/experiments/readability/
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with success both in Internet Explorer and Chrome. It takes
up minimal space but really is worth way more than its
installation time when confronted with wodges of text and
indecipherables.
Happy twenty-tenning to one and all.

Opinions expressed in this column are my own and not
necessarily those of my employer.
-----------------------------------Please send suggestions and contributions for future
mary@lawsoc.co.za
and/or
columns
to
d.riley@bowman.co.za
1 ‘

Eassy’ landing for Mtunzini. 12 February 2010. Creamer
Media’s Engineering News
http://www.engineeringnews.co.za/article/slight-delay-foreassy-cable-project-2010-02-12
2

The other product is one I came across towards the end of
last year and addresses visual rather than content clutter.
We’ve all been forced to trawl through webpages that either
have way too much information or are badly laid out and the
victims of poor choice of font.
This has to be the easiest “installation” I’ve every come
across. Visit the URL and drag the Readability icon from the
page onto the toolbar at the top of the screen. Choose from
five options in each of three areas : Style, Size and Margin.
These will dictate how you see selected webpages in future.
Columns range from extremely narrow to almost the width
of the screen ; font size caters to all, bordering on the
ridiculous to be honest ; and layouts include newspaper and
ebook. From there on, whenever one visits a cluttered
webpage, simply click on the icon and all that is deemed
clutter is eliminated.
The big downside here and the only one I really have to
comment on, is that the developers need to work on the
criteria by which content is deemed irrelevant. One of the
electronic publisher’s sites I visited had almost all the
content removed and only a banner advertisement at the
top of the screen remained.
Although I’ve never had to put my motor where my mouth
is, I think I would have absolutely no difficulty riding over
bullies and people who hurt animals. So it was with some
mortification that I realised this morning that the joy I had in
visually deconstructing other people’s websites is in some
respects rather synonymous with dissecting live frogs – an
abomination of what the creator had in mind.
This is one relatively small and obscure tool that is well
worth slipping onto one’s browser’s toolbar. I have used it

Google
http://www.google.com/buzz
3

Buzz

Buzzing, Tweeting and Carping / David Pogue. 18
February
2010.
New
York
Times
http://www.nytimes.com/2010/02/18/technology/personaltec
h/18pogue.html
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